
EXPIRED DISCIPLINARY WARNINGS -

A CAUTIONARY TALE FOR EMPLOYERS

Where an employee is given a disciplinary warning, that warning has a limited “shelf-life”. After (most commonly) 6 or 12 months the warn-

ing will be treated as “expired” and the employee feels they can breathe easy in the knowledge that the warning is to be disregarded moving

forward.

In most situations the employee is right to feel they can relax. Problems arise, however, where there is a further incident and the employer is

sufficiently aggrieved to want to drag up as much supporting evidence as possible in order to support a decision to dismiss.

A recent Court of Session decision addresses the extent to which an employer can safely dredge up the past in this way.

The case in more detail

The employee in question worked in a chemical factory and was well aware that he had to observe certain health & safety rules as failure to

do so might cause serious injury and would potentially be regarded as gross misconduct.

In July 2000, he failed to comply with a basic health & safety measure, leading to a chemical spillage but no injury. He was given a written

warning, expressed to last for twelve months.

About 17 months later (five months after the warning expired) he was again found to have ignored the same health & safety measure. This

time his failure resulted in an explosion and a death. Other operators were also discovered to have ignored the health & safety measure but

they were not dismissed - Mr Thomson was dismissed on the basis that the employer thought he was incapable of following clear safety

instructions even when they had been specifically brought to his attention in a disciplinary context.

The Court of Session held the dismissal was unfair.

They held it was unreasonable to rely on an expired disciplinary warning and that an expired warning cannot be a factor in deciding to im-

pose a disciplinary sanction or to dismiss.

Levi Solicitors LLP recommends:

Do not take into account the existence of expired warnings in deciding the appropriate sanction when an employee commits a later infraction. The

resulting dismissal will almost certainly be held to be unfair.

Equally, though, employers should not try to circumvent this decision by imposing warnings of unlimited duration. This is likely to be found to be

contrary to good industrial relations.

* The content of this briefing note is merely informative and should not be relied upon as a substitute for legal advice. The contents reflect the position as at the time of writing.
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1. Typical provisions in a compromise agreement

A compromise agreement will typically cover such key matters as:

- the date when your employment terminated or will terminate;

- if you have any company property, where and when that must be
returned;

- the range of claims the agreement is intended to compromise;

- the sum of money to be paid to you and when it must be paid;

- who will be liable for any tax due on the termination payment;

- what level of contribution to your legal fees will be met by your
employer;

- what happens if you do in fact bring an employment-related
claim against your employer;

- what will be told to other staff about your departure (if anything);

- whether you must observe any restrictions after the employment
has terminated;

- whether certain matters must be kept confidential; and

- what reference (if any) you will get.

In addition, if you are a director on the Board of your employer (or a

group company) you will typically be required to resign that

directorship as part of the compromise. If you hold any shares in the

company or a group company you may also be required to transfer

these back to the company.

2. Tax treatment of termination payments

It is possible to treat up to £30,000 of a termination payment made

under a compromise agreement as exempt from tax. The

circumstances and agreement must, however, satisfy certain

conditions before that relief is available.

In summary, where a termination payment is made as

compensation for the loss of the right to be employed in the

future, it should be capable of being paid free of tax and National

Insurance to the extent that it does not exceed £30,000. Where,

however, part of the termination payment is a payment in lieu of

notice and / or of other benefits deriving from the employment

relationship, that proportion of the payment is likely to be taxable.

A contract will often provide for the right to a payment on

termination of employment. This commonly takes the form of a

payment in lieu of notice (a ‘PILON’) clause whereby the

employer may opt to make a payment in lieu of notice rather than

have the employee work out their notice period.

3. Your obligations

It is important that you familiarise yourself with the provisions in

the compromise agreement because if you were to breach any of

them, you may find that your employer seeks to recoup the sums of

money paid to you under the agreement.

You must look out in particular for clauses that:

- Require you to return any items of company property that you
still hold (this can include such easily overlooked items as
security passes to access the employer premises) within a set
timeframe;

- Require you not to disclose to anyone the fact that you have
been offered a compromise agreement and / or the sums of
money on offer to you;

- Require you not to try to poach any staff away from the
company after you leave, or to approach your employer’s
customers or suppliers (or even potential customers or
suppliers); or

- Prevent you from setting up in competition with your
employer.

Employers will also typically want you to agree not to make any

written or verbal statements about it or any of its officers or

employees. In return we would generally expect employers to agree

not to make any derogatory comments about you.

If new restrictions are being imposed upon you (i.e. they are not just

a reiteration of existing restrictions contained in your contract of

employment) then a sum of money (even a nominal sum) by way of

payment to you for entering into those restrictions should be

apportioned to those restrictions. In other words the agreement

might say that in consideration for you agreeing not to do certain

things, a payment of (say) £100 will be made to you, less tax and

National Insurance. This strategy can help protect a larger

termination payment from having part of it taxed by the Inland

Revenue.

4. The requirement for independent legal advice

In order for a compromise agreement to be legally binding, you

must have independent advice from a lawyer or other appropriately

qualified adviser on the terms of the agreement and the implications

for you of signing it (you will see that the agreement requires your

adviser to certify that you have received the necessary advice).

Employers will therefore typically contribute to an employee’s legal

costs in taking that advice. Please note that the contribution is not

generally substantial (in the order of, say, £250 plus VAT) and may

not cover the full cost in terms of time spent by your lawyer in

advising you. Therefore part of the costs may be payable by you

personally with the first £250 (for example) invoiced directly to your

employer.
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